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IN THE COURT OF THE ADDL. SESSIONS  JUDGE-2 (FTC),

TINSUKIA

District :  Tinsukia

Present :  Md. A. Hakim,  M.A, L.L.B, 

      Addl. Sessions Judge-2,

           (FTC), Tinsukia.

       Criminal Revision No. 28(2) of 2017

1) Sri  Mahabir  Prasad  Gupta,

S/o.  Lt. Biswanath  Prasad  Gupta

2) Sri  Binoy  Kumar  Gupta

S/o.  Lt. Rampratap Gupta

3) Sri Sanjiv  Kumar  Gupta

S/o. Sri  Mahabir  Prasad  Gupta

All  R/o. Borhapjan,  P.O.Borhapjan,

      P.S- Doom-dooma,

      District- Tinsukia, Assam.        
       

................................Petitioners

  -Versus-    

1.  State of Assam,

 Being Represented  by the Ld. Public  Prosecutor,

                     Tinsukia  District,  Tinsukia.

2.  Smt.  Sarita Devi Agarwal,

 D/o.  Iswar  Prasad  Jalan,

 Resident  of  Hijuguri,  Tinsukia Town,

 P.O,  P.S &  District  Tinsukia,  Assam.                  

..........................................Opp. Party.       
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Appearance :-

Sri  D. Bose

Advocate................................................For the Petitioners.

Sri. N. Prasad,

Advocate........................................For Opp. Party No. 2. 

          

                    Date of Argument      :  17.03.18

          Date of Judgment      :  26.03.2018

J U D G M E N T

1.        The  instant   revision  has  been  emerged  against  the

impugned  order  dated  04.03.2017   passed  by  the  Court  of  Ld.

Additional  Chief  Judicial Magistrate, Tinsukia in N.I case no. 8/2013

U/s. 138 of  N.I  Act rejecting the  petition U/s 315 filed  by  the

petitioners and  directing  them  to  appear  as  witness and  adduce

evidence  in  the  case.   

2.       Being  highly   aggrieved   and   dissatisfied  with   the

impugned  order,  the revision  petitioners,  namely,  Sri   Mahabir

Prasad  Gupta,  Sri   Binoy  Kumar  Gupta and Sri  Sanjiv  Kumar

Gupta among  other  things   has drawn the attention to set  aside

the impugned  order dated 04.03.2017 on the  following  among

other grounds  (i) For that the learned Court committed  manifest

error  of  law  as  well  as  on  facts  by  rejecting  the  petition filed

U/s. 315 Cr.P.C,  as  such,  the  impugned  order  dated  04/03/2017

is  liable  to  be  set  aside and  quashed; (ii) For that the learned

Trial Court failed  to appreciate  the  provision  of  Section  315

Cr.P.C in  its  true  prospective  that  the  petitioners  cannot  be

called  as  witnesses  except  on  their  own  request in  writing,  as

such,  the  impugned  order  dated  04/03/2017 is    liable  to  be set
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aside  and  quashed;(iii) For that the order  of the Learned Lower

Court is  improper,  erroneous  and  otherwise  bad  in  law,  as

such,  the  same  is  liable  to be  set  aside  and quashed;(iv) For

that the order dated 04/03/2017  passed  by  the  Ld.  Trial  Court

itself  contradictory,  as  such the  same is liable  to be  set  aside

and quashed;(V) For that the ld. Trial Court failed  to consider  the

law  that  an  accused  person  cannot  be  forced  to  become  a

witness   against  himself   in   view  of   the   fundamental   right

guaranteed  under  Article  20  of  the  Constitution ,  as  such,  the

order  dated  04/03/2017  is liable  to be  set  aside  and quashed;

(vi) For  that  the  findings  arrived  at  by  the  Learned  Trial  Court

are  not  as  per  law,  as such,  the  same  cannot  be  treated  as

judicial  findings  and  hence  liable  to be  set  aside  and quashed.

The  order  of  deposing  evidence  by  the  petitioners  cannot  be

sustained  and  the  impugned  order  dated  04/03/2017  is liable

to be  set  aside  and quashed;(vii) For  that  in  any  view  of  the

matter  if  the  impugned  order  is  allowed  to  stand  the  same

will  cause  great  miscarriage  of  justice,  as  such,  the  order

dated  04/03/2017 is liable  to be  set  aside  and quashed. 

3.          The Opposite  Party has contested  the revision petition by

appearing in the instant case.

4.           I have   heard  the   arguments  advanced  by   the learned

counsels of both the parties and also deciphered the materials on

record,  especially  the  N.I  case  No.  8/2013  for  an  appropriate

conclusion of the instant revision.

Discussion, Decision & Reasons thereof :

5.          Before  deciding  the  revision  petition  on  merit, I  would

like to  reproduce  the  order  dated 04/03/2017  N.I case No. 8/2013

for convenience and  comprehension. 
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             04.03.2017

         "The  Complainant   as   well   as   the   accused

person  is  represented  by  learned  counsels.

          The  witnesses are  also  represented  by  their

engaged  counsels.           

            The   witness   Sri   Mahabir  Prasad  Gupta,  Sri

Binay  Kumar  Gupta  and  Sri  Sanjoy  Kumar  Gupta vide

petition  no. 11426/2016 dated  24.10.2016  had  prayed

to  dispense  their  evidence  as  G.R case No. 1019/2012

is  pending  against  them  in  respect  of   the  same

subject  matter.

           I have  heard  the  learned  advocates  for  the

complainant,  the  accused  person  and  the  witnesses

on  the  said  petition.

               I  have  also  perused  the  records  of  the instant

case  as  well  as  the  G.R  case  No. 1019/2012.

             Upon  perusal  of  G.R  case  No. 1019/2012 it  is

seen that  the  present  petitioner/witnesses  alongwith

one  Bhagat  Prasad  Gupta  were  alleged  of  entering

into  an  agreement  for  sale  on  09.07.2010  with  the

complainant of the  instant  case  but  later  on  failed  to

sale  the  said  land  as  the  land  records  did  not  reveal

the  name  of  other  persons.

               On the other  hand  the  instant  case  is  filed  for

dishonour   of   cheques  issued  by  Sri   Anup  Kumar

Gupta  in   discharge of   the  liability  of   Sri   Bhagwat

Prasad  Gupta  to  repay  the  money  taken  as  advance

for  sale  of  land  as  per  the  aforesaid  agreement.

         Here,   the   case   stands   on   a   deed  of

agreement  vide   which   the   cheques   were   allegedly

issued  and  the  present petitioners/witnesses  are  shown

as  party  in  the  said  documents  and  also  bears  their

signatures. Hence,  in  my  considered  opinion  to  prove
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the  said  documents  their   evidence  is   very  much

necessary in  the  instant  case. 

             Now,  the  plea  taken  by  the  witnesses  is  that

if   they   depose   in   this   case,   it   would   be   self

incriminating  and  in  violation  of  the  provisions  of  the

constitution  of  India  and  sought  immunity  under article

20(3) of  the  Constitution  of  India.

          Article  20(3)   of   the   Constitution  of  India

provides  “No  person  accused  of  any  offence  shall  be

compelled  to  be  a  witness  against himself”.

         The protection  against  compulsion “To  be  a

witness”  is  confine  to  persons “Accused  of  an  offence”

and  there  is  no  constitutional  protection for  witnesses

who  are  not  accused  in  the  said  case.

               Here  we  can  refer  to  Section  132  and  148 of

the   Evidence  Act   where  the   ACT provides   limited

protection  against  self  incrimination  to  witnesses  in

Civil  and  Criminal  Courts.

             As per  Section  132  of  the  Indian  Evidence  Act,

A  witness  shall  not  be  executed  from  answering  any

question  as  to  any  matter  relevant  to  the  matter  in

issue   in   any   Suit   or   in   any   Civil   or   Criminal

proceeding,  upon the  ground  that  the  answer  to  such

question   will   criminate,   or   may   tend   directly   or

indirectly  to  criminate,  such  witness,  or   that  it   will

expose, or tend  directly or  indirectly to expose,   such

witness  to  a  penalty  or  forfeiture  of  any  kind.

             In  the  said section  itself  the  statute  provides  a

proviso  whereby  the  witnesses  are  protected  from

arrest  or  prosecution  or  such  compelled  answers  to

be  proved  against  the  said  witness  in  any  criminal

proceeding  except  a  prosecution  for  false  evidence. 

          Section  148  of  the  Indian  Evidence  Act  even

gives  direction  to  the  Court  to  decide  whether  the
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witness  is  to  compell  the  answer  any  question injuring

his  character,  considering  the  relevancy  of  the  matter.

             Hence,  considering  the  provisions  as  contained

in  Article  20(3)  of  the  Constitution  of  India  read  with

Section  132  and  148  of  the  Indian  Evidence  Act;  as

the  witnesses  Sri   Mahavir   Prasad  Gupta,   Sri  Binay

Kumar  Gupta  and  Sri  Sanjoy  Kumar  Gupta  are  not

accused  in  the  instant  case  and  their  evidence is very

much essential to  prove the  base  of  this  case and  also

that  the  proviso  to  Section 132 of  the  Indian  Evidence

Act  clearly   gives  protection  to   them,  I  am   of   the

considered  opinion  that  they  does  not  fall  under  the

previleged  category  having  protection as  contained in

Article 20(3) of  the  Constitution  of  India and  hence,  the

petition  No. 11426/2016 stands  rejected.

           The  witnesses  Sri  Mahavir  Prasad  Gupta,  Sri

Binay  Kumar  Gupta  and  Sri Sanjoy  Kumar  Gupta  are

directed  to  appear  personally  on  the  next  date  and

depose  as  witness  in  the  instant  case without  fail. 

               Fixing 01.04.2017  for  evidence”. 

                                                                                   Sd/-

                                                                 Additional  Chief  Judicial
                                                                  Magistrate,  Tinsukia.

           01.04.17

6.          Learned  Counsel for the revision petitioner has pointed out

that  Trial Court failed  to appreciate  the  provision  of  Section  315

Cr.P.C in  its  true  prospective  that  the  petitioners  cannot  be called

as  witnesses  except  on  their  own  request in  writing,  as such,  the

impugned  order  dated  04/03/2017 is    liable  to  be set aside  and

quashed. It is pointed out that the revision petitioner is one of the Co-

accused in the  G.R  case  No. 1019/2012 u/s 406/420 IPC. But in the

instant case, i.e  N.I Case  No. 8/2013,  the revision petitioner is called

as an witness to depose. Hence as per S. 315 Cr.P.C the Ld. Court of
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Additional CJM Tinsukia has no jurisdiction to call the revision petitioner

as an witness as he is a co-accused in the same subject matter in GR

case no. 1019/12. 

7.          In  reply  Ld.  Counsel  has pointed out that the revision

petitioner is not an accused in the  N.I case No. 8/2013. Hence the S.

315 Cr.P.C. is not attracted. 

8.              Upon hearing both  sides I have gone  through  the  S. 315

Cr. P.C which is described as follows:-

9. 315. Accused person to be competent witness.

(1)  Any person accused of an offence before a Criminal Court shall

be a competent witness for the defence and may give evidence

on oath  in  disproof  of  the  charges  made against  him or  any

person charged together with him at the same trial:  Provided

that- 

(a) he shall not be called as a witness except on his own request

in writing; (b) his failure to give evidence shall not be made

the subject  of  any comment by any of  the parties or  the

Court or give rise to any presumption against himself or any

person charged together with him at the same trial. (2) Any

person  against  whom  proceedings  are  instituted  in  any

Criminal Court under section 98, or section 107, or section

108, or section 109, or section 110, or under Chapter IX or

under Part B, Part C or Part D of Chapter X, may offer himself

as  a  witness  in  such  proceedings:  Provided  that  in

proceedings under section 108, section 109 or section 110,

the failure of such person to give evidence shall not be made

the subject  or  any comment by any of  the parties or  the

Court  or  give rise to any presumption against him or any

other  person  proceeded  against  together  with  him at  the

same inquiry.
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10.            From the bare perusal of the S. 315 Cr.P.C. it is crystal clear

that “Any person accused of an offence before a Criminal Court shall be

a competent witness for the defence and may give evidence on oath in

disproof  of  the  charges  made  against  him  or  any  person  charged

together with him at the same trial: Provided that-

(a) he shall not be called as a witness except on his own request

in writing;

(b) ………………”

11.              In  the  S. 315  Cr.P.C  it is clearly and conspicuously states

that “any person charged together with him at the same trial”. Here in

the NI case no. 8/13 the revision petitioner is not a co-accused with the

accused Sri  Anup  Kumar  Gupta.   Although the revision petitioners

have stated that they are the co-accused with the accused Anup Kumar

Gupta in the GR case no. 1019/12 406/420 IPC,  it  appears that the

nature of the offences are different between the NI case No. 8/13 and

GR case no.  1019/12.  Moreover  the revision petitioners  are  not  the

accused in the NI Case No. 8/13 i.e. not in the same trial. 

12.           The  Ld. Additional CJM Tinsukia has elaborately discussed

why  the  petition  of  the  revision  petitioner  is  rejected.  I  have  gone

through the order  dated 4-3-17 of  NI  case No.  8/  13 and found no

infirmities. The order is legal and passed in accordance with law. Hence

I  do  not  like  to  interfere  with  the  said  order.  Hence  I  am  of  the

considered view that the revision petition is liable to be dismissed. 

O R D E R

13.             In the  light  of  the  above  discussion and considering all

facts  and  circumstances  I  am  not  inclined  to  interfere  with  the

impugned  order dated 4-3-17 of NI case No. 8/13  passed by the Ld.

Addl. Chief Judicial Magistrate. Accordingly, the  revision  petition  is

dismissed on contest without  cost.
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14.             Send   back    the  original Case  Record  being  NI case no.

8/13 along with a copy of this  order to  the Ld. Addl. Chief  Judicial

Magistrate, Tinsukia   for necessary action.

15.              Given under my hand and seal of this Court on the 26th day

of March 2018. 

     Dictated and corrected by me

                 

       (A. Hakim)                    (A. Hakim)
Addl. Sessions Judge-2(FTC),              Addl. Sessions Judge-2(FTC),    

  Tinsukia.                                                     Tinsukia.              

Transcribed  by:

   (P.D  Phukan.)

       

 


